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“This is a suit for recovery of  money.” 

And the suit came up for final hearing on-20/12/2019 in presence of 

following advocates:-  

Ld. Advocate appeared for the plaintiff             : - Mr. T. K. Moitra, Advocate 
Ld. Advocate appeared on behalf of defendants: - Mr. S. Mishra, Govt. Pleader 

 

JUDGMENT 

Plaintiff’s case 

1. The plaintiff’s case appears to be in a narrow campus is that Gotlong Sand, 

Gravel and Earth Mahal was settled to the plaintiff by the Department of Forest in 

the year 2006 to 2008 dated 03-05-2008 by the DFO and accordingly, plaintiff 

had deposited security money of Rs.1,85,000/- and the plaintiff entered into an 

agreement with DFO as instructed. Thereafter, the plaintiff took possession of 

said Mahal through settlement order dated 03-05-2008 and started operation of 

the Mahal. That the plaintiff made following deposits : 1st kist as Rs.1,85,000/- 

dated 31-05-2008, security deposit Rs.1,85,000/- dated 23-05-2008, sales tax 

Rs.23,125/- dated 31-05-2008 and income tax Rs.5,838/- dated 31-05-2008.  

And simultaneously intimated the Range Officer that permits and  

Transit Challans to be issued to the Mahaldar as under : - 

Sl No. Type of materials quantity Valid upto 

1 Sand 1,250 CM 02-08-2008 

2 Gravel 125 CM 02-08-2008 

3 Earth 1,250 CM 02-08-2008 

2. The plaintiff further pleaded that he suffered damage and loss as due to heavy 

flood one bridge of approach road of Mahal washed away and he could not 

operate the Mahal and consequently plaintiff wrote letter to the PWD, Executive 

Engineer and other officials of PWD Engineer and they on receiving letters dated 

19-01-2010 and 20-01-2010 informed plaintiff that bridge is washed away since 

long way and same could not be taken up due to fund constraint. That plaintiff 

failed to collect the materials from the Mahal as per the allotted value and 

quantities from 03-05-2008 to 02-05-2010. It is further pleaded that the plaintiff 

tried to deposit the kist money in time and DFO also took much time to issue 

permits and transit challans allotting quantities of Malal materials and allowing 

extraction and transportation of the Mahal materials. Thus, plaintiff was forced to 
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stop operation of the Mahal from time to time for want of issuance of permit and 

transit challan as without transit challan materials cannot be extracted from the 

Mahal. Thus, the plaintiff failed to operate the Mahal for 342 days within two 

years because of non-issuance of permits and challans by DFO and difficulties in 

extracting and transporting the Mahal materials to different destinations by truck. 

Hence, out of total 21,000 cm of allotted value paid Mahal materials, only about 

10720 cm of allotted value paid Mahal materials could be extracted and 

transported within two years of period. That plaintiff on 18-01-2010 prayed 

before the Principal Chief Conservator of Forest for amount of lost period of 342 

days enabling him to allow extraction of total un-extracted Mahal materials i.e. 

3845 cm of sand, 75 cm of gravel and 6360 cm of earth and his prayer was 

forwarded by the Chief Conservator of Forest to the Secretary to the Govt. of 

Assam, Environment and Forest Department. That the Principal Secretary to the 

Environment and Forest Department rejected the prayer of the plaintiff terming 

the plaintiff to be a defaulter. Consequent to that plaintiff preferred Writ Petition 

before the Hon’ble Gauhati High Court and Hon’ble Gauhati High Court directed 

the respondent No.1 to consider the representation of the plaintiff in accordance 

with law. In the light of order of Hon’ble Gauhati High Court the plaintiff filed 

representation before the Principal Secretary, Govt. of Assam, Environment 

Forest Department for passing necessary order in the light of decision of Hon’ble 

Gauhati High Court within four weeks. But respondent have not answered against 

which the plaintiff again preferred Writ Petition wherein his counsel not pressed 

his Writ Petition asking the plaintiff to seek relief from competent civil court. 

Hence, plaintiff brought instant lawsuit praying refund of extract value with 

compensatory interest and damages of Rs.10 Lakhs and totaling to 

Rs.18,90,636/-. 

     Defendant’s Case 

3. The defendant’s contested the suit of plaintiff by filling written statement both in 

law and facts. Defendant with the plea of no cause of action, barred by law of 

limitation and not maintainable etc. further pleaded that Gotlong Sand, Gravel 

and Earth Mahal was put to sell on 27-11-2006. That after the plaintiff deposited 

1st kist, security deposit, sales tax, income tax etc. through bankers cheuqe on 

26-05-2008 same has been adjusted through treasury challan in proper head of 

account and after receiving copy of treasury challan the DFO, Sonitpur, West 
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Division, Tezpur finally settled the Gotlong Sand, Gravel and Earth Mahal to the 

plaintiff vide letter No.B/22/2/Gotlong Sand Gravel and Earth Mahal of 2006-

08/4839-42 dated 30-06-2008. That as per letter issued vide No. B/22/2 Gotlong 

Sand Gravel and Earth Mahal of 06-08/3626-27 dated 03-05-2008 the 

mahalder/plaintiff has deposited security money Rs.1,85,000/- only and first kist 

money of Rs.1,85,000/- only, sale tax of Rs.23,125/- only, income tax of 

Rs.5,838/- only against aforesaid Gotlong Sand Gravel and Earth Mahal for the 

year 2006-08 on 26-05-2008, through Bankers cheque in the office on 26-05-

2008. That the plaintiff was also asked to deposit the security money, first kist 

money, sale tax, income tax within 7 (seven) days and signed the mahal 

agreement as per the letter mentioned above. That the plaintiff deposited the 

first kist money etc. including security money on 26-05-2008 which is 16 days 

later then due date. Moreover, the plaintiff was asked to attend the office on 18-

06-2018  to sign the agreement vide this office letter no,.B/22/2 Gotlong Sand 

Gravel and Earth Mahal of 06-08/4396-97 dated 16-06-2008 but he attended 

office on 21-06-2008 and signed the agreement. These materials facts was 

concealed by the plaintiff and state a false story. Plaintiff has deliberately 

suppressing the material facts mislead the court and plaintiff further caused delay 

in depositing the Kist money etc.  

No. 

of 

kist 

Due date Date of Depositing No. of days 

lapsed for 

depositing of 

kist money 

etc. by the 

mahalder  

Date of 

TC book 

issued 

Kist 

money 

Sale Tax Income 

Tax 

1st 

kist 

03-05-08 

to10-05-

08 

26-05-08 26-05-08 26-05-08  16 days 30-06-08 

2nd 

kist 

03-08-08 15-11-08 15-11-08 15-11-08 104 days 18-12-08 

3rd 

kist 

03-11-08 12-12-08 12-12-08 12-12-08 39 days 03-01-09 

4th 

kist 

03-02-09 12-02-09 28-04-09 28-04-09 84 days 10-06-09 

5th 03-05-09 29-05-09 29-05-09 29-05-09 26 days 17-07-09 
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kist 

6th 

kist 

03-08-09 28-08-09 01-10-09 01-10-09 59 days 23-10-09 

7th 

kist 

03-11-09 30-10-09 30-10-09 30-10-09 …………. 09-11-09 

8th 

kist 

03-02-10 01-02-10 03-02-10 03-02-10 ………….. 12-03-10 

  total 328 days  

 

4. That the bridge mentioned in para 5 of the plaint, breached away during the year 

2006 long before settlement of the Mahal and plaintiff submitted the tender 

paper and signed the agreement after fully satisfying himself that Mahal materials 

can be extracted through other ways. That plaintiff informed the difficulties of 

bridge during the operation of the Mahal for carrying Mahal materials through 

hand-cart is concocted story. That there are two approach road i.e. Parua Chariali 

Market to Mahal and the other is Gotlong Mahal Gate to Tinmile Road and as 

such the materials can be extracted through the other way as described. That 

plaintiff was not at all regular in paying his kist in time and plaintiff used to 

deposit the kist money through bankers cheque and as per departmental 

procedure the banker’s cheque required to be deposited through treasury challan. 

So time required for adjustment of said bankers cheque thought treasury challan 

in proper head of account. Therefore, issuance of transit challan / permit for 

extraction of Mahal materials can only allowed after adjustment of treasury 

challan. Hence, delay in issuing permit and challan does not arise. That plaintiff is 

clearly a defaulter in depositing kist money in due dates and the plaintiff was 

asked to deposit the money within seven days from the issue of letter by the 

defendant. Therefore the defendant pleaded that plaintiff has not suffered any 

loss as claimed by him. Therefore, the defendant prayed to dismiss the suit by 

imposing cost.   

ISSUES 

5. Upon the above said pleadings and hearing learned advocates of both sides, my 

learned predecessor in office settled the following issues for decision and 

discussions:- 

1. Whether there is any cause of action for the suit ?  
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2. Whether the suit is maintainable in its present form ?  

3. Whether the plaintiff defaulted in making due payments  

    to defendant ?  

4. Whether plaintiff entitled to recover Rs.18,90,636/-  

    (Rupees Eighteen Lakhs Ninety Thousand Six Hundred  

      Thirty Six Only) from the defendant, jointly and    

    severally ? 

5. Whether the plaintiff is entitled to the decree, as prayed ? 

6. To what other relief relief (s) the parties are entitled to ?  

6. The plaintiff to prove his case examined three nos. of witnesses and exhibited 2 

nos of documents before this court. Per contra, the defendant side examined one 

witness and exhibited certain documents before this court. 

EVIDENCES ADDUCED BY THE PLAINTIFF 

7. PW-1 Md. Azizur Rahman has submitted his examination-in-chief by reproducing 

the contentions of the plaint and further shown the following documents to be 

exhibits : 

Ext-1 :    is the copy of letter to the DFO, Sonitpur, West  

    Division, Tezpur dated 25-06-2008  

Ext-2 :    is the copy of letter of the DFO to the Range  

    Officer, Sadar Range, Sonitpur, Tezpur dated 30- 

    06-2008  

Ext-3 :    is the copy of letter to the DFO, Sonitpur, West  

    Division, Tezpur dated 16-09-2008 

Ext-4 :    is the copy of letter to the Asstt. Executive  

    Engineer, PWD, Tezpur Rural Sub-Division, Tezpur  

    dated 19-01-2010  

Ext-5 :    is the copy of letter of the DFO to the Range  

    Officer, dated 09-11-2009 

Ext-6 :    is the certified copy of judgment of Hon’ble High  

    Court in Case No. WP(C) 5554 /2010 dated 01-12- 

    2010 

Ext-7 :    is the copy of letter to the defendant dated 01-12- 

    2010 
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Ext-8 :    is the certified copy of order of Hon’ble High  

    Court in Case No. WP(C) 3563 /2012 dated 16-12- 

    2015 

Ext-9 :    is the copy of notice u/s 80 CPC dated 02-04-15 

Ext-10 :    is the postal registration receipts  dated 04-04-15 

Ext-11 :    is the copy of notice dated 02-04-15 

Ext-12 :    is the copy of letter by Additional Principal Chief  

    Conservator of Forests (T) Upper Assam Zone,  

    Guwahati to the DFO, Sonitpur West Division,  

    Tezpur dated 01-6-2015 

7. Although PW-1 in his evidence in chief has shown the aforesaid documents to 

be exhibits but no such document found enclosed with C/R and during the 

time of argument both parties have cleared that plaintiff side indeed failed to 

exhibit any document. Plaintiff side only exhibited Ext.13 and Ext.14 

documents at the time of examination of PW-3.    

8. PW-1 in his cross-examination deposed that he has filed the suit against the 

defendants on 23-07-2015. He has filed the suit against Govt. of Assam, 

Principal Secretary Forest Department, C.C. F.T. DFO, Sonitpur West Division, 

Range Officer Sadar Range claiming compensation of Rs.28 Lakhs. Gotlong 

Sand, earth and gravel Mahal was given settlement to him by the Govt. in  

the year 2008. The settlement was made for the period from 03-05-2008 to 

02-05-2010, for two years. The said Mahal is situated at a distance of 2 Kms 

from his house. He did not visit the said Mahal. There was a written 

agreement at the time of settlement of the Mahal. In this agreement, all the 

terms and agreement for running the Mahal are mentioned. Copy of the said 

agreement of Mahal is filed in the suit.  There are two roads for going to the 

Gotlong Sand, Gravel and earth Mahal, one is from Parua Chariali Market to 

Mahal and the other is Gotlong Mahal Gate to Tinmile Road.  Before 

settlement of the Mahal he himself inspected around the said Mahal. He filed 

an application on 25-06-2008 in the DFO Sonitpur West Division but there is 

no signature of any DFO Officer with regard to acknowledgment of receipt. 

He frequently visited the office of DFO Sonitpur West Division at the time of 

taking the Mahal. At the time of settlement of the Mahal, he was informed in 

written by the DFO office as to the 1st to 8th installments and the amount of 
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sales tax, income tax and its due date concerning each instalments. The due 

date for 1st installment, sales tax and income tax etc. were from 03-05-2008 

to 10-05-2008. He paid the amount of 1st installment, sales tax and income 

tax on 26-05-2008. Transit Challan Book was issued on 30-06-2008.  The due 

date for 2nd installment, sales tax and income tax etc. was 03-08-2008. He 

paid the amount of 2nd installment, sales tax and income tax on 15-11-2008. 

The due date for 3rd installment was 03-11-2008 and he paid the amount of 

3rd installment, sales tax and income tax on 12-12-2008.  The due date for 

4th installment was 03-02-2009 and he paid the amount of 4th installment, 

sales tax and income tax on 12-02-2009. The due date for 5th installment 

was 03-05-2009 and he paid the amount of 5th installment, sales tax and 

income tax on 29-05-2009. The due date for 6th installment was 03-08-2009 

and he paid the amount of 6th installment on 28-08-2009 and the sales tax 

and income tax was paid on 01-10-2009. The due date for 7th installment 

was 03-11-2009 and he paid the amount of 7th installment, sales tax and 

income tax on 30-10-2009. The due date for 8th installment was 03-02-2010 

and he paid the amount of 8th installment on 01-02-2010 and the sales tax 

and income tax was paid on 03-02-2010. He paid the installment amount, 

sales tax, income tax etc. by bank drafts. After settlement of the Mahal, he 

used to extract sand, earth and stone from the Mahal. Whoever is in need of 

stone, sand and earth, they used to take the same by challan from the Mahal 

thorough permit. He has filed the permit, transit challan etc. in the suit. He 

knows this fact that the Forest department does not issue transit challan, 

permit etc. unless the amount of installments, sales tax, income tax is paid in 

full. On 16-06-2008 he has called by the DFO Sonitpur West Division to the 

Forest Office for signing the agreement and on 18-06-2008 for taking 

possession of the Mahal and accordingly he went and signed the agreement 

etc. Short sale notice at risk was issued by the DFO for not making the 

payment of installment in time. Subsequently, on payment of the arrear 

amount, the notice was withdrawn by the DFO. On 19-01-2010 he informed 

the Assistant Executive Engineer, PWD, Tezpur Rural Sub-Division at Tezpur 

that in the month of July 2006, the bridge connecting Gotlong Bhitorsuti road 

and Charimile to Gotlong Paura road, was destroyed by flood of Mahabharali 

river. Gotong Sand, Gravel and Earth Mahal was taken by him in 2008. He 
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inspite of knowing about the damage of the bridge by flood in 2006, accept 

the settlement of Mahal. He has submitted all the transit challan, permit etc. 

in this suit pertaining to extraction and sale of sand, stone and earth from the 

Mahal.    

9. PW-2 submitted his evidence in chief through affidavit by reproducing the 

contents of plaint and he has deposed in his cross-examination that plaintiff 

Ajijur Rahman is his nephew. He doesn’t remember for what amount of 

money his nephew has filed this suit. He knows that plaintiff got Gotlong 

Forest Mahal. He could not say when the plaintiff got the Gotlong Forest 

Mahal but in 2008 the plaintiff got this Mahal for two years and he knows that 

the term of the said Mahal was expired in 2010. He has not kept any written 

record as to when and in what quantity the plaintiff extracted stone, sand and 

earth from that Mahal and no such record is with him. He does not know as 

to when the plaintiff paid the installments, earnest money, sale tax, income 

tax etc. to the Govt. departments regarding the said Mahal. He neither kept 

any written record nor could say as to collection of Transit Challan Book from 

the Forest department.  He could not say as to in which date the term of 

plaintiff’s Gotlong Mahal expired. There are two roads for going to the 

plaintiff’s Gotlong Mahal, one is from Parua Chariali Market to Mahal and the 

other is Gotlong Mahal Gate to Tinmile Road. Due to the flood in 2006, a 

bridge of one of the roads approaching to the Mahal was destroyed.    

10. PW-3 in his evidence-in-chief deposed that he has been serving in the DFO 

Office, West Division of Sonitpur distinct since 4th December 2012. On 02-04-

2015 a notice u/s 80 CPC was served by their office to the Govt., particularly 

DFO Tezpur West Division and they received the same and their seal is put on 

it. Vide Ext.13 a short sale notice was issued by the Divisional Forest Office on 

27-11-2006. (under objection). In Ext.13 the name of the Mahal is mentioned 

as Gotlong Sand Gravel and earth Mahal of 2006-08 and it is further 

mentioned in 3rd paragraph that it was for two years and earnest money 

amounting to Rs.15,100/- is also mentioned and after payment of the same, 

Divisional Forest Officer has put his signature. Ext.13(1) is the signature of 

Divisional Forest Officer (under objection). Ext.14 is the letter written to Chief 

Conservator of Forest by the Joint Secretary, Govt. of Assam. (under 
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objection). The plaintiff has claimed Rs.18,90,636/- on various heads for his 

loss period.  

11. PW-3 in his cross-examination deposed that plaintiff is not entitled to get the 

claimed amount of Rs.18,90,636/-.  

EVIDENCES ADDUCED BY THE DEFENDANTS 

12. DW-1 Sri Saroj Kumar Nath has submitted his examination-in-chief by 

reproducing the contentions of the written statement and further exhibited 

the following documents: 

Ext. A : is the Short Sale Notice dated 27-11-2006 by Dr. S. 

Singh, IFS, DFO, Sonitpur, West Division, Tezpur 

Ext. B : is the letter No.FGT-24/SGE/Gut/Pt/SW dated 17-04-

2008 by CCF (T) to DFO Sonitpur West Division, Tezpur  

Ext. C : is the letter No.B/22/2 Gutlong Sand, Gravel and Earth 

Mahal/06-08/3636-27 dated 03-05-2008 by DFO, Sonitpur West 

Division, Tezpur to Md. Azizur Rahman i.e. the plaintiff  

Ext. D : is the letter No.B/22/2/Gutlong Sand, Gravel & Earth 

Mahal of 2006-08/4839-42 dated 30-06-2008 by DFO Sonitpur 

West Division, Tezpur to the Range Officer, Sadar Range, 

Tezpur 

Ext. E : is the letter No.B/22/2/Gutlong Sand, Gravel & Earth 

Mahal of 2006-08/4836-97 dated 16-06-2008 by DFO, Sonitpur 

West Division, Tezpur to the plaintiff  

Ext. E(1) & E(2) : are the signatures of C. K. Bora, DFO, 

Sonitpur West Division, Tezpur  

Ext. F : is the letter No.B/22/2/Gutlong SGE Mahal of 2006-

08/6414-15 dated 14-08-2008 issued by DFO, Sonitpur West 

Division, Tezpur to the plaintiff  

Ext. F(1) & F(2) : are the signatures of C. K. Bora, DFO, 

Sonitpur West Division, Tezpur  

Ext. H : is the Notice for withdrawal of re-sale at risk notice 

dated 01-11-2008 issued by DFO, Sonitpur West Division, 

Tezpur  

Ext. H(1) to H(3) : are the signatures of C. K. Bora, DFO, 

Sonitpur West Division, Tezpur dated 17-11-2008 
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Ext. I : is the Agreement No.8 of 2007-08 

Ext.I(1) to I(14) : are the signatures of plaintiff  

Ext.I(15) to I(16): are the signatures of C. K. Bora, DFO, 

Sonitpur West Division, Tezpur 

Ext. J : is the letter No.B/22/2/Gutlong SGE Mahal of 2006-

08/1810-11 dated 09-03-2009 issued by DFO, Sonitpur West 

Division, Tezpur to the plaintiff  

Ext.J(1) & J(2): are the signatures of C. K. Bora, DFO, Sonitpur 

West Division, Tezpur 

Ext. K : is the letter No.B/22/2/Gutlong SGE Mahal of 2006-

08/12372-73 dated 19-09-2009 issued by DFO, Sonitpur West 

Division, Tezpur to the plaintiff  

Ext.K(1) & K(2): are the signatures of C. K. Bora, DFO, Sonitpur 

West Division, Tezpur 

Ext. L : is a public complaint dated 01-08-2009 to the DFO, 

Sonitpur West Division, Tezpur 

13. DW-1 deposed in his cross-examination deposed that Ext.1 is the short sale 

notice. Gotlong Sand Gravel and Earth Mahal had deposited Rs.15,100/- as 

earnest money vide Ext.A and there was a settlement with Ajijur Rahman  of 

stipulated quantity (CUM) Gravel (CUM) 1000 (CUM) earth 10,000.00. The 

plaintiff had deposited Rs.1,85,000/- as 1st instalment, security Rs.1,85,000/-, 

I. Tax Rs.5,838/- and Sales Tax Rs.23,125/-. Ext.B is the letter given by Chief 

Conservator of Forest (territorial) to DFO Sonitpur West Division.  B(1) in Ext. 

B is the signature of C.C.F.(T). Ext.B is the contents written as ―The Divisional 

Forest Officer, Sonitpur West Division, Tezpur‖. The works of Ext.A and Ext.B 

are done as per Sec. 9(C) of Assam State of Forest Procedure coupes and 

Mohals Rules, 1977. Ext.C is the information given to plaintiff by the DFO 

Sonitpur West Division regarding settlement of Mahal. Ext.C(1) is the seal and 

signature of Divisional Forest Officer, Sonitpur West Division, Tezpur. Ext.D is 

the letter by DFO, Sonitpur West Division to the Range Officer, Sadar Range, 

Tezpur stating about kist money and due date for payment. Ext.D(1) is the 

contents written as ―copy to Azizur Rahman‖. It is mentioned in Ext.D that the 

plaintiff had deposited Rs.1,85,000/- through treasury challan at the time of 

taking the Mahal. Vide Ext.D, DFO, Sonitpur West Division has asked to hand 
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over the possession of the Mahal to Azizur Rahman soon. Ext.F is the letter by 

the DFO, Sonitpur West Division to the plaintiff Azizur Rahman. Ext.F is the 

letter by DFO, Sonitpur West Division to Md. Azizur Rahman i.e. the plaintiff. 

Ext.F(1) and F(2) are the signatures of C.K. Borah, DFO of Sonitpur West 

Division. Ext. H is the notice for withdrawal of re-sale at risk notice dated 01-

11-2008 issued by DFO, Sonitpur West Division, Sonitpur. Ext. H-1, H-2 and 

H-3 are the signatures of C. K. Borah, DFO, Sonitpur, Tezpur. DFO issued re-

sale notice as the plaintiff delayed in payment of instalment and as the 

plaintiff paid the amount vide Ext. H, the notice was withdrawn. Ext.I is the 

Agreement between State and Azizur on 21-06-2008. As per Ext. I the Mahal 

period is from 03-05-2008 to 02-05-2010. Exts. 1 to 14 are the signatures of 

Azizur Rahman. Ext.15 and Ext.16 are signatures of C.K. Borah, DFO, 

Sonitpur West Division. Ext.J is the letter dated 09-03-2009 issued by DFO, 

Sonitpur West Division to plaintiff, Azizur Rahman. Ext. J(1) and Ext. J(2) are 

the signatures of DFO C.K. Borah. Ext.K is the letter dated 19-09-2009 issued 

by DFO, Sonitpur West Division to Md. Azizur Rahman. Ext.K(1) and K(2) are 

the signatures of C. K. Borah, DF). Ext.L is the public complaint dated 01-08-

2009 to the DFO, Sonitpur West Division. He does not have knowledge that 

the Executive Engineer, PWD Road Rural growth Sub-Division submitted 

report regarding the damage of the Bridge No.3/1 due to flood. They have 

mentioned in their written statement regarding payment of instalment 

amount, income tax and sales tax.   

DISCUSSION, DECISIONS AND REASONS FOR SUCH DECISION:- 

14. Issue No.1: Whether there is any cause of action for the suit? 

 Issue no-1 of this relates to the cause of action. The defendants in their 

written statement emphatically pleaded that this suit has no cause of 

action. In the legal system, a ―cause of action‖ is a set of facts or legal 

theory that gives an individual or entity the right to seek a legal remedy 

against another. This applies to the filing of a civil lawsuit for such 

wrongs as property damages, personal injury, or monetary loss, as well 

as to criminal wrongs such as battery, theft, or kidnapping. A cause of 

action may come from an act or failure to act, breach of duty, or a 

violation of rights, and the facts or circumstances of each specific case 

often have a significant effect on the case.  
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 In other words Cause of Action of a law suit defined as bundle of facts 

affirmed by one party and denied by the other side. Assertion of certain 

facts and denial from the other side, gives rise of a bonafide dispute 

between the parties and said dispute considered to be cause of action 

for a law suit. 

 Now, coming to the instant dispute in hand, it is seen from the 

pleadings on record that plaintiff brought instant law suit for recovery of 

Rs.18, 90,636/- from the defendants by setting forth many facts and per 

contra, the defendant denied the entire contentions of the plaintiff 

claiming the plaintiff to be defaulter in payment of monthly installments 

of extracting materials from the Mahals.   

 Hence, from the aforesaid pleadings on record, this court finds that the 

plaintiff has asserted some facts those subsequently denied by the 

defendants side. The assertions and denials presented before this court 

give rise to a cause of action that requires proper adjudication in this 

case.  

 Therefore, in the light of aforesaid discussion, this court finds that the 

instant suit has cause of action. Accordingly, issue No.1 is answered in 

affirmative in favor of the plaintiff.  

15. Issue No.2:- Whether the suit is maintainable as per law? This issue 

relates to the plea of maintainability of the suit put forwarded by the 

defendants in their written statement. The defendant side in the written 

statement failed to plead specifically as to why the suit is not maintainable. 

Order 8 Rule 2 CPC mandates that the parties must raise the plea of 

maintainability specifically. In this case, on careful perusal of the entire case 

record, it is seen that the defendant did not plead as to why the suit is not 

maintainable. Accordingly, this Court finds the suit is maintainable. Hence, 

issue No.2 is answered in affirmative in favour of the plaintiff. 

16. Issue No.3 and Issue No.4:- Whether the plaintiff defaulted in 

making due payments to defendants ? – AND- Issue No.4 - Whether 

plaintiff entitled to recover Rs.18,90,636/- (Rupees Eighteen Lakhs 

Ninety Thousand Six Hundred Thirty Six Only) from the defendant, 

jointly and severally ? Both issue Nos. 3 and 4 are taken together for 

discussion and decision as those are co-relates. As such this court thinks it 
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deem fit and proper to discuss both issues in the light of the pleadings as well 

as evidence on record. The plaintiff Azizur Rahman brought the instant law 

suit against the defendants praying recovery of Rs.18,90,636/- alleging inter-

alia that Gotlong Sand, Gravel and Earth Mahal was settled to the plaintiff by 

the department of Forest in the year 2006 to 2008 dated 03-05-2008 by the 

DFO and accordingly, plaintiff had deposited security money of Rs.185,000/- 

and the plaintiff entered into an agreement with DFO as instructed. 

Thereafter, the plaintiff took possession of said Mahal through settlement 

order dated 03-05-2008 and started operation of the Mahal. That the plaintiff 

made following deposits : 1st kist as Rs.1,85,000/- dated 31-05-2008, security 

deposit Rs.1,85,000/- dated 23-05-2008, sales tax Rs.23,125/- dated 31-05-

2008 and income tax Rs.5,838/- dated 31-05-2008. The plaintiff further 

pleaded that he suffered damage and loss as due to heavy flood one bridge 

of approach road of Mahal washed away and he could not operate the Mahal. 

It is further pleaded that the plaintiff tried to deposit the kist money in time 

but DFO also took much time to issue permits and transit challans allotting 

quantities of Mahal materials and allowing extraction and transportation of 

the Mahal materials. Thus, plaintiff was forced to stop operation of the Mahal 

from time to time, for want of issuance of permit and transit challan as 

without transit challan materials cannot be extracted from the Mahal. Hence, 

the plaintiff failed to operate the Mahal for 342 days within two years because 

of non-issuance of permits and challans by DFO and difficulties in extracting 

and transporting the Mahal materials to different destinations by truck. That 

out of total 21,000 cm of allotted value paid Mahal materials, only about 

10720 cm of allotted value paid Mahal materials could be extracted and 

transported within two years of period.  

17. Per contra, the defendant Nos. 5 and 6 submitted written statement denying 

the version of the plaintiff and further averred that Gotlong Sand, Gravel and 

Earth Mahal was put to sell and on 27-11-2006 it was settled to the plaintiff 

and after plaintiff deposited 1st kist, security deposit, sales tax, income tax 

etc. through bankers cheuqe on 26-05-2008 same has been adjusted through 

treasury challan in proper head of account and after receiving copy of 

treasury challan the DFO, Sonitpur, West Disivion, Tezpur finally settled the 

Gotlong Sand, Gravel and Earth Mahal to the plaintiff vide letter 
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No.B/22/2/Gotlong Sand Gravel and Earth Mahal of 2006-08/4839-42 dated 

30-06-2008. It is further pleaded by the defendants that plaintiff failed to 

deposit the kist money in time and as such the permit and challans could not 

be furnished in time. It is further pleaded that the bridge mentioned in para 5 

of the plaint, breached away during the year 2006 long before settlement of 

the Mahal and plaintiff submitted the tender paper and signed the agreement 

after fully satisfying himself that Mahal materials can be extracted through 

other ways. That there are two available roads i.e. Parua Chariali Market to 

Mahal and the other is Gotlong Mahal Gate to Tinmile Road and as such the 

materials can be extracted through the other way. That plaintiff was not at all 

regular in paying his kist in time and plaintiff used to deposit the kist money 

through bankers cheque and as per departmental procedure the banker’s 

cheque required to be deposited through treasury challan. So time required 

for adjustment of said bankers cheque thought treasury challan in proper 

head of account. Therefore, the issue of transit challan / permit for extraction 

of Mahal materials can only allowed after adjustment of treasury challan. 

Hence, delay in issuance of permit and challan does not arise. That plaintiff is 

clearly a defaulter in depositing kist money in due dates and the plaintiff was 

asked to deposit the money within seven days from the issue of letter by the 

defendant.  

18. In the light of aforesaid pleadings on record, this court finds that the basis of 

the plaintiff’s claim based upon following facts :  

(i) That plaintiff could not extract the materials from Mahal named 

Gotlong Sand Gravel and Earth Mahal due to non-availability of a 

bridge which was washed away due to natural calamity ;  

(ii) That plaintiff failed to operate both the Gotlong Sand Gravel and 

earth Mahal as defendant failed to issue transit challan, permit in 

time ; 

19.  Per contra, the defendants put forwarded the following facts denying the 

claim of plaintiff :  

(i) That plaintiff is defaulter in payment of kist/installment amounts 

in due time ;  

(ii) That the time taken for issuance of permits & challans, as 

plaintiff defaulted in depositing kist money in time.  
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(iii) The plaintiff may extract the materials from Mahals through the 

alternative road ;  

20. There is no doubt about the fact that plaintiff in the year 2006 purchased 

Mahal namely, Gotlong Sand Gravel and earth Mahal from the defendant as 

defendant in their written statement admitted those facts. Plaintiff to prove 

his averments examined as many as 3 nos. of witnesses out of which PW-1 is 

the plaintiff and he in his evidence-in-chief reproduced the entire contentions 

of the plaintiff and furthermore during his cross-examination defendant side 

dismantled his credence by way of bringing out materials contradictions.   

PW-1 in his evidence-in-chief displayed 12 nos. of exhibits but on careful 

perusal of the record, it disclosed that plaintiff has not exhibited those 

documents. The plaintiff even failed to submit or adduce any challan or 

receipts of deposits of kist amount to substantiate his pleadings. PW-1 being 

the plaintiff of this case, during his cross-examination has categorically 

admitted that to visit Gotlong Sand Gravel and Earth Mahal there were two 

roads out of which one from Parua Chariali Market to Mahal and the another 

is Gotlong Mahal Gate to Tinmile Road. He also admitted that before he took 

settlement of said Mahal he himself visited the Mahal. He also admitted that 

at the time of settlement of the Mahal, he was informed in written by the DFO 

office as to the 1st to 8th installments and the amount of sales tax, income tax 

and its due date concerning each installments. The due date for 1st 

installment, sales tax and income tax etc. were from 03-05-2008 to 10-05-

2008. He paid the amount of 1st installment, sales tax and income tax on 26-

05-2008. Transit Challan Book was issued on 30-06-2008.  The due date for 

2nd installment, sales tax and income tax etc. was 03-08-2008. He paid the 

amount of 2nd installment, sales tax and income tax on 15-11-2008. The due 

date for 3rd installment was 03-11-2008 and he paid the amount of 3rd 

installment, sales tax and income tax on 12-12-2008.  The due date for 4th 

installment was 03-02-2009 and he paid the amount of 4th installment, sales 

tax and income tax on 12-02-2009. The due date for 5th installment was 03-

05-2009 and he paid the amount of 5th installment, sales tax and income tax 

on 29-05-2009. The due date for 6th installment was 03-08-2009 and he paid 

the amount of 6th installment on 28-08-2009 and the sales tax and income 

tax was paid on 01-10-2009. The due date for 7th installment was 03-11-
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2009 and he paid the amount of 7th installment, sales tax and income tax on 

30-10-2009. The due date for 8th installment was 03-02-2010 and he paid 

the amount of 8th installment on 01-02-2010 and the sales tax and income 

tax was paid on 03-02-2010. He paid the installment amount, sales tax, 

income tax etc. by bank drafts. After settlement of the Mahal, he used to 

extract sand, earth and stone from the Mahal. Whoever is in need of stone, 

sand and earth, they used to take the same by challan from the Mahal 

thorough permit. He has filed the permit, transit challan etc. in the suit. He 

knows this fact that the Forest department does not issue transit challan, 

permit etc. unless the amount of installments, sales tax, income tax is paid in 

full. On 16-06-2008 he has called by the DFO Sonitpur West Division to the 

Forest Office for signing the agreement and on 18-06-2008 for taking 

possession of the Mahal and accordingly he went and signed the agreement 

etc. Short sale notice at risk was issued by the DFO for not making the 

payment of installment in time. Subsequently, on payment of the arrear 

amount, the notice was withdrawn by the DFO. On 19-01-2010 he informed 

the Assistant Executive Engineer, PWD, Tezpur Rural Sub-Division at Tezpur 

that in the month of July 2006, the bridge connecting Gotlong Bhitorsuti road 

and Charimile to Gotlong Paura road, was destroyed by flood of Mahabharali 

river. Gotong Sand, Gravel and Earth Mahal was taken by him in 2008. He 

inspite of knowing about the damage of the bridge by flood in 2006, accepted 

the settlement of Mahal. He has submitted all the transit challans, permits 

etc. in this suit pertaining to extraction and sale of sand, stone and earth 

from the Mahal.   

21. As such it is seen from the cross-examination part of PW-1 that plaintiff 

himself admitted that he has failed to deposit kist in time and furthermore 

there were two approach roads of the Gotlong Sand Gravel and Earth Mahal 

and before he took settlement of those Mahals, he himself paid a visit. If so, 

then the materials from the aforesaid Mahals can be collected easily through 

another road available. PW-1 himself deposed in his cross-examination that 

the approach road to Gotlong Sand Gravel and Earth Mahal was washed away 

in the year 2006 as per letter of Executive Engineer and he took settlement of 

Gotlong Sand Gravel and Earth Mahal in the year 2008 knowing about the 

fact that in the month of July/2006 due to flood the approach road was 
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washed away. If so, then contentions of the plaintiff regarding failing to 

extract Mahal materials due to non-availability of one approach road not 

appears to be tenable in nature.  

22. Now, coming to the fact of issuance of challan, permit, transit by the 

defendants, this court has observed that plaintiff has failed to adduce any 

documentary forms of evidences in support of his pleadings. Furthermore, 

from the cross-examination part of PW-1 it disclosed categorically that the 

plaintiff has failed to deposit the kist amount in time i.e. he paid the amount 

of 1st installment, sales tax and income tax on 26-05-2008. Transit Challan 

Book was issued on 30-06-2008.  The due date for 2nd installment, sales tax 

and income tax etc. was 03-08-2008. He paid the amount of 2nd installment, 

sales tax and income tax on 15-11-2008. The due date for 3rd installment 

was 03-11-2008 and he paid the amount of 3rd installment, sales tax and 

income tax on 12-12-2008.  The due date for 4th installment was 03-02-2009 

and he paid the amount of 4th installment, sales tax and income tax on 12-

02-2009. The due date for 5th installment was 03-05-2009 and he paid the 

amount of 5th installment, sales tax and income tax on 29-05-2009. The due 

date for 6th installment was 03-08-2009 and he paid the amount of 6th 

installment on 28-08-2009 and the sales tax and income tax was paid on 01-

10-2009. The due date for 7th installment was 03-11-2009 and he paid the 

amount of 7th installment, sales tax and income tax on 30-10-2009. The due 

date for 8th installment was 03-02-2010 and he paid the amount of 8th 

installment on 01-02-2010 and the sales tax and income tax was paid on 03-

02-2010.  

23. PW-2 although reproduced the contents of the plaintiff but during his cross-

examination he deposed that he does not have any knowledge about the 

transit challan book & materials collected by the plaintiff. PW-3 one official 

witness who admitted that he received the letter in the year 2012 on behalf 

of the DFO but during his cross-examination he deposed that plaintiff filed the 

instant suit on the basis of false contention. PW-1 during his cross-

examination admitted that he failed to deposit the kist/installments in time. It 

has become crystal clear from his cross-examination that he failed to deposit 

the kist money within due date for 2nd, 3rd, 4th, 5th, 6th and 7th installments. 

The fact of defaulting to deposit the kist within the due date makes the 
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plaintiff to be defaulter and time taken for issuance of challans/permits for 

extracting materials due to fault of plaintiff. Hence, it is seen that plea of 

defaulter appears to be tenable. Per contra, the defendant said examine one 

witness as DW-1 and he exhibited Ext. A to Ext. L documents.  

24. Now, coming the documentary forms of evidence presented by defendant 

side, it disclosed before this court that there was an agreement vide Ext.I 

executed between the plaintiff and defendant and as per the Clause 12 of 

that agreement, arrangement and maintenance of extraction path or 

approach road is the responsibility of the purchaser. The vendor will not 

entertain any complaint in this regard. If so, then plaintiff himself agreed 

upon that terms that arrangement and maintenance of extraction path or 

road is the responsibility of the purchaser and such fact does not give any 

cause of action to the plaintiff in recovery of damage on the basis of non-

availability of the path or extraction of the collected materials. Clause 10 of 

Ext.I further makes it categorical that purchaser will have no objection in 

collection of materials from the mahal area against permits issued for 

developmental works taken up by any Govt. Deptt. or Govt. undertaking or 

fulfillment of any legal obligation of the vendor. The evidence adduced by 

PW-1 proved and established that he failed to deposit the installments within 

due date and that makes him a defaulter. Accordingly, Issue No.3 is 

answered in negative and against the plaintiff.  

25. Therefore, in the light of the aforesaid discussion and evidence on record this 

court is of considered opinion that the plaintiff failed to prove his pleadings by 

adducing cogent and trustworthy evidence. The plaintiff further failed to 

establish the fact that defendant caused delay in issuance of permit for which 

he failed to extract the materials from the Mahal. The plaintiff side failed to 

submit any document to substantiate the pleadings of issuance of permit, 

challans by the defendant. Furthermore, from the cross-examination part of 

the plaintiff it has disclosed that there was another path available for 

collection of the materials from the aforesaid Mahal and plaintiff knowing 

about the fact of washing away of a bridge in the year 2006 took settlement 

of the Mahal in the year 2008. Hence, there is no negligence on the part of 

the defendant upon which the plaintiff may suffer mentally or monetary that 

may give rise to cause of action to the plaintiff for recovery of Rs. 18,90,636/. 
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Plaintiff has not entitled to get recovery of Rs. 18,90,636/-. Accordingly, Issue 

No.4 is answered in negative and against the plaintiff.  

26. Issue No. 5:- Whether the plaintiff is entitled to get the decree, as 

prayed ? In the light of discussion and decision of Issue No- 3, plaintiff is not 

entitled to get any relief. Hence, this issue is answered in negative and 

against the plaintiff.  

27. Issue No-6:- To what other relief / relief(s) the parties are entitled 

to ?  In the light of decision of Issue of Issue Nos.3, 4 and 5, the plaintiff is 

not entitled to any other relief. Accordingly, this issue answered in negative.  

ORDER 

28. Accordingly, plaintiff’s suit is dismissed on contest with cost. Prepare a decree 

accordingly. Judgment is pronounced and delivered in open court under the 

hand and seal of this court on 6th day of January, 2020.The suit is disposed of 

accordingly.   

 

 

(N. J. Haque) 
          Civil Judge 

             Tezpur, Sonitpur 
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Appendix  

1. Plaintiff Witnesses:   
PW-1          :-         Azizur Rahman 
PW-2          :-         Mahamad Ali 
PW-3          :-         Amit Debnath 

 
2. Plaintiff Exhibits: 

 
Ext-13 :    is the short sale notice issued by the  
   Divisional Forest Office on 27-11-2006 
 
Ext.14  :  is the letter written to Chief Conservator of  
   Forest by the Joint Secretary, Govt. of  
   Assam.  
 

3. Defendant Witnesses: 
DW-1 : Sri Saroj Kumar Nath 

 
4. Defendant Exhibits  :- 

Ext. A : is the Short Sale Notice dated 27-11-2006 by Dr. S. 
Singh, IFS, DFO, Sonitpur, West Division, Tezpur 
Ext. B : is the letter No.FGT-24/SGE/Gut/Pt/SW dated 17-04-
2008 by CCF (T) to DFO Sonitpur West Division, Tezpur  
Ext. C : is the letter No.B/22/2 Gutlong Sand, Gravel and Earth 
Mahal/06-08/3636-27 dated 03-05-2008 by DFO, Sonitpur West 
Division, Tezpur to Md. Azizur Rahman i.e. the plaintiff  
Ext. D : is the letter No.B/22/2/Gutlong Sand, Gravel & Earth 
Mahal of 2006-08/4839-42 dated 30-06-2008 by DFO Sonitpur 
West Division, Tezpur to the Range Officer, Sadar Range, 
Tezpur 
Ext. E : is the letter No.B/22/2/Gutlong Sand, Gravel & Earth 
Mahal of 2006-08/4836-97 dated 16-06-2008 by DFO, Sonitpur 
West Division, Tezpur to the plaintiff  
Ext. E(1) & E(2) : are the signatures of C. K. Bora, DFO, 
Sonitpur West Division, Tezpur  
Ext. F : is the letter No.B/22/2/Gutlong SGE Mahal of 2006-
08/6414-15 dated 14-08-2008 issued by DFO, Sonitpur West 
Division, Tezpur to the plaintiff  
Ext. F(1) & F(2) : are the signatures of C. K. Bora, DFO, 
Sonitpur West Division, Tezpur  
Ext. H : is the Notice for withdrawal of re-sale at risk notice 
dated 01-11-2008 issued by DFO, Sonitpur West Division, 
Tezpur  
Ext. H(1) to H(3) : are the signatures of C. K. Bora, DFO, 
Sonitpur West Division, Tezpur dated 17-11-2008 
Ext. I : is the Agreement No.8 of 2007-08 
Ext.I(1) to I(14) : are the signatures of plaintiff  
Ext.I(15) to I(16): are the signatures of C. K. Bora, DFO, 
Sonitpur West Division, Tezpur 
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Ext. J : is the letter No.B/22/2/Gutlong SGE Mahal of 2006-
08/1810-11 dated 09-03-2009 issued by DFO, Sonitpur West 
Division, Tezpur to the plaintiff  
Ext.J(1) & J(2): are the signatures of C. K. Bora, DFO, Sonitpur 
West Division, Tezpur 
Ext. K : is the letter No.B/22/2/Gutlong SGE Mahal of 2006-
08/12372-73 dated 19-09-2009 issued by DFO, Sonitpur West 
Division, Tezpur to the plaintiff  
Ext.K(1) & K(2): are the signatures of C. K. Bora, DFO, Sonitpur 
West Division, Tezpur 
Ext. L : is a public complaint dated 01-08-2009 to the DFO, 
Sonitpur West Division, Tezpur 
 

 
 

 (N. J. Haque) 
          Civil Judge 

             Tezpur, Sonitpur 
 

 

 

 

 

 

 

 


